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BIODIVERSITY CONSERVATION ACT 2016 

INDICATIVE MINISTERIAL GUIDELINE NUMBER 3 

SPECIALLY PROTECTED SPECIES LISTING CRITERIA 

 
1. LEGISLATIVE BASIS FOR THESE GUIDELINES 

Section 260(1) of the Biodiversity Conservation Act 2016 (the Act) provides, amongst other matters, for 
the Minister to issue Ministerial Guidelines establishing criteria for, and setting out other matters 
relevant to, the listing of specially protected species under Part 2 Division 1 Subdivision 1. 

Section 13 of the Act provides for the Minister to list a native species as a specially protected species in 
any one or more of the following categories: 

(i) species of special conservation significance 
(ii) migratory species; 
(iii) cetaceans; 
(iv) species subject to international agreement; or 
(v) otherwise in need of special protection. 

These categories thus fall within the grouping of “specially protected species” under Part 2 Division 1 
Subdivision 1. 

Sections 14, 15, 16, 17 and 18 provide some criteria for listing species under these categories, and also 
provide for Ministerial Guidelines to specify further eligibility requirements for listing a species in one or 
more of the above categories.   

This Ministerial Guideline (Number 3) provides: 
1) the specifications for what “species” may be considered for listing in each category; and, 

2) the criteria to be used for listing species in the various categories (special conservation interest, 
migratory species, cetaceans, subject to international agreement, otherwise in need of special 
protection). 

as well as the procedures: 
3) to be followed in assessing nominations and making recommendations to the Minister on species 

listings; and, 

4) to be followed by the Minister in making species listing decisions. 

Note: The procedures for nominating and listing a species as a threatened species are included in 
separate Ministerial Guidelines. 

 

2. SPECIES THAT MAY BE LISTED IN THE VARIOUS CATEGORIES 

2.1 Specially protected species 
 

The Act establishes (section 5) that the term “specially protected species” — 
 
means a native species that is listed as a specially protected species under section 13(1). 
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The Act also establishes that the term “species” –  
 

a) means a group of organisms that — 
(i) interbreed to produce fertile offspring; or 
(ii) possess common characteristics derived from a common gene pool, 
and 

(b) includes — 
(i) a taxonomically separate population of a species, being a population that is characterised by 

morphological or other biological differences from other populations of that species; and 
(ii) a distinct population of organisms that the Minister has determined by order under  

section 9(5) to be a species for the purposes of this Act. 

The above specifications mean that a “species” listing for the purposes of the Act may refer to:  a 
“species” at a scientifically established taxonomic level; or a “species” specified by the Minister under 
section 9(5) of the Act; or a “species” at the population level, where the population is taxonomically 
separate and can be described morphologically, or by identifiable biological characteristics, and 
usually with a geographical dissociation to other occurrences of the species. 

 
Section 8(2) provides that a “native species” is a subset of “species” that includes a species —  

(a) that is indigenous to Australia or an external Territory; or 
(b) that is indigenous to the sea-bed of the coastal sea of Australia or an external Territory; or 
(c) that is indigenous to the continental shelf; or 
(d) that is indigenous to the exclusive economic zone; or 
(e) members of which periodically or occasionally visit — 

(i) Australia or an external Territory; or 
(ii) the exclusive economic zone; 
or 

(f) that was present in Australia or an external Territory before 1400. 
 
2.2 Cetaceans 

 
Section 5 of the Act provides that cetacean means a member of the sub-order Mysticeti or Odonticeti of 

the order Cetacea. 

Mysticeti are the baleen whales, and includes the right whales, pygmy right whale, rorquals and the grey 

whale. Rorquals include the blue, fin, minke, sei and humpback whales. 

Odonticeti are the toothed cetaceans that includes dolphins, porpoises and all other whales possessing 

teeth. Toothed whales include the killer whale, pilot whales, sperm whale and the beaked whales. 

3. THE EFFECT OF LISTING 

Listing a species as a specially protected species has the effect of: 

• providing recognition of a species as having a greater level of conservation significance, and 
consequent inclusion in conservation management programs or strategies; 

• reflecting international recognition of the conservation management requirements of a species; 
and 

• providing an increased level of protection through the prescribing of a higher penalty for taking 
or otherwise dealing with the species of fauna (Part 10, Division 1, Subdivision 2) or flora (Part 
10, Division 2, Subdivision 2) without lawful authority. 
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4. CRITERIA FOR LISTING 

4.1 Introduction 
 
The Act (Part 2 Division 1 Subdivision 1, sections 14, 15, 16, 17 and 18) provides some criteria for listing 
species as a specially protected species, with further eligibility criteria to be provided in this Ministerial 
Guideline, in the following categories: 
 

a) special conservation interest; 
b) migratory species; 
c) cetaceans; 
d) subject to international agreement; 
e) otherwise in need of special protection. 

 
Section 13(2) of the Act provides that while a species may be listed in one or more of the above 
categories, it cannot be listed if it is listed as a threatened or extinct species. 
 

In considering species in the categories of ‘migratory species’, ‘species subject to an international 

agreement’ and ‘cetaceans’, only those species that are known to visit Western Australian lands (or 

waters) or that have breeding populations within Western Australian lands (or waters), will be 

considered for inclusion in the list of specially protected species.  Species that are vagrant, accidental or 

occasional visitors to Western Australia, and for which Western Australia does not represent a normal or 

important location for their conservation, will not be considered for listing unless a conservation benefit 

can be demonstrated.  A listing recommendation may include advice on the applicability of the listing for 

Western Australia where there is doubt about the visitation of a species to Western Australia. 

 
 

4.2 Listing criteria 
 

4.2.1. Criteria for listing as a species of special conservation interest 

 

Section 14 provides that the Minister may consider listing a species as a species of special conservation 

interest if: 

(a) it is of special conservation interest because it -  

(i) has a naturally low population range; or 

(ii) has a restricted natural range; or 

(iii) is subject to or recovering from a significant population decline or reduction in natural 

range; or 

(iv) is of special interest to science ; and 

(b) in the opinion of the Minister –  

(i) the penalty for an offence under this Act involving the taking of the species is not likely to 

deter its taking; and 

(ii) taking of the species may result in undue depletion of the species. 

The following category is used for listing as species of special conservation interest.  Other categories 

may be proposed in the future if a requirement is identified. 
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(a) Conservation dependent species – that is species that have previously been listed as threatened, 

but have recovered to the extent that they no longer meet the criteria for threatened, and the 

species is dependent on conservation actions continuing, i.e. the species is the focus of a specific 

conservation programme, the cessation of which would result in it again becoming eligible for 

listing as a threatened species within a period. 

 

4.2.2. Criteria for listing as a migratory species 

 

Section 15 provides that the Minister may consider listing a species as a migratory species if: 

(i) members of the species periodically or occasionally visit Australia or an external Territory or 

the exclusive economic zone; or 

(ii) the species is the subject of an international agreement that relates to the protection of 

migratory species and that binds the Commonwealth. 

In addition, the following criteria apply for the listing of a species as a migratory species under this Act: 

(iii) the listing of the species will result in a conservation benefit for the species; and 

(iv) the species occurs as a migratory species in or adjacent to Western Australia’s territorial 

waters and land. 

International agreements that apply to the listing of a species as a migratory species are: 

• Japan - Australia Migratory Birds Agreement (JAMBA); 

• China - Australia Migratory Birds Agreement (CAMBA);  

• Republic of Korea - Australia Migratory Birds Agreement (ROKAMBA); and  

• the Convention on the Conservation of Migratory Species of Wild Animals (Bonn). 

Species under consideration for listing as a migratory species, and which are not listed in an international 

agreement, must have a justification presented to demonstrate that the species meets the above 

criteria.  

 

It is noted, in accordance with section 13(2) of the Act that some migratory species may already be listed 

as a threatened species or an extinct species, in which case they will not be eligible for listing in the 

category of migratory species. The list of migratory species will thus not be complete as a stand-alone list 

of migratory species for Western Australia, as listed under international agreements. 

 

4.2.3. Criteria for listing as a cetacean 

 

Section 16 of the Act provides for the listing of cetaceans as specially protected species.  A species may 

be listed as a cetacean if it is a whale, dolphin or porpoise and occurs in or visits the waters of Western 

Australia. 

However, it is considered that there is no conservation benefit in separately listing cetaceans as specially 

protected species due to the points detailed below: 



DRAFT  

5 
Version 5 INDICATIVE Ministerial Guideline No. 3 – Specially Protected Species Listing Criteria 2/07/2018 
Biodiversity Conservation Act 2016 

a) some cetaceans may already be listed as a threatened species or an extinct species, in which 

case they will not be eligible for listing in the category of cetacean. The list will thus not be 

complete as a stand-alone list of cetaceans for Western Australia; 

b) some cetaceans are migratory species and included on international migratory agreements, in 

which case they will be listed as specially protected species under those categories;  

c) cetaceans have separate penalties prescribed under the Act at Part 10, Division 1, Subdivision 2, 

which is a higher penalty than prescribed for other specially protected species;  

d) regardless of their listing as a cetacean under specially protected species, cetaceans will still have 

the higher level of protection afforded under Part 10 of the Act by virtue of their biological 

status; and 

e) to list as a separate category of cetaceans may create the impression that other cetaceans that 

may unexpectedly visit Western Australian waters, and have not been listed as a cetacean, do 

not have the level of special protection afforded to this class of fauna by the Act. 

To avoid unnecessary repetition in the specially protected species lists, and ensure there is no confusion 

over the level of protection afforded cetaceans under the Act, the category of cetacean will not be 

included as a separate category of specially protected species. 

Cetaceans will be considered for listing as specially protected species, if they are determined to be 

species of special conservation interest, migratory species, species subject to other international 

agreements (other than the International Convention for the Regulation of Whaling), or a species that is 

otherwise in need of special protection. 

 

4.2.4. Criteria for listing as a species subject to an international agreement 

 

Section 17 provides that the Minister may consider listing a species as a species subject to an 

international agreement if the species is the subject of an international agreement that relates to the 

provision, coordination or encouragement of special protective measures for the species and that binds 

the Commonwealth.  

The listing of a species under an international agreement in this section will only be considered where 

there is a conservation benefit in the listing.  The following criteria apply to proposed listing of species in 

the category: 

1) it is not otherwise listed as threatened or specially protected; and 

2) in the opinion of the Minister, the listing of the species as specially protected is deemed 

necessary because 

(i) there is a real risk of illegal taking of the species for trade; 

(ii) the penalty for an offence under this Act involving the taking of the species is not likely 

to deter its taking; and 

(iii) taking of the species may result in undue depletion of the species. 

This category is not intended to include international agreements applicable to other categories of 

listing, such as those applicable to migratory species, nor as referred above, the International Convention 

for the Regulation of Whaling.   
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The only additional international agreement with the potential to be applicable for listing specially 

protected species is the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora (CITES).   

It is not intended to separately list all CITES species as specially protected species.  However, CITES 

species may be listed as threatened, or may be listed in other categories of specially protected species. 

Appendix I of CITES lists species that are the most endangered among CITES-listed animals and plants.  

Such species have generally already been evaluated for listing as threatened species, and if listed as such, 

they are not able to be listed under this category.  

Appendix II of CITES lists species that are not necessarily now threatened with extinction but that may 

become so unless trade is closely controlled. The basis for this Appendix is reflected in the first criterion 

for listing a species as a species that is otherwise in need of special protection (below).  Consequently, 

for species meeting this criterion, listing may occur as a specially protected species in the category of, 

‘species otherwise in need of special protection’.   

Appendix III of CITES is a list of species included at the request of a Party that already regulates trade in 

the species and that needs the cooperation of other countries to prevent unsustainable or illegal 

exploitation.  Australian species in this category have been identified by the Australian Government for 

listing under CITES, and consequently would be identified as species otherwise in need of special 

protection, and may be included under that category as a specially protected species. 

Where a CITES-listed species is listed as otherwise in need of special protection, its CITES status will be 

referenced in the ministerial order. 

Other international agreements may come into effect in the future, and will be considered for their 

application to the listing of specially protected species at that time. 

 

4.2.5. Criteria for listing as a species otherwise in need of special protection 

 

Section 18 provides that the Minister may consider listing a species as a species that is otherwise in need 

of special protection if it does not meet any of the above criteria, but is a species for which a need for 

special protection exists. 

 

In determining whether there is a need for special protection, the Minister may consider whether the 

following criteria apply: 

1) The species has high commercial value and: 

(i) it is likely to be taken or disturbed because of that high commercial value; and  

(ii) the penalty for an offence under this Act involving the taking or disturbing of the species 

is not likely to effectively deter its taking; and 

(iii) taking of the species may result in undue depletion of the species or modification of its 

behaviour to its detriment. 

 

2) The species is uncommon, but not threatened at present, and is liable to be taken because it 

may be: 
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(i) having an impact on a commercial or recreational activity; and 

(ii) the penalty for the offence of taking the species is not likely to deter its taking; and  

(iii) taking of the species may result in undue depletion of the species. 

 

5. DESCRIBING A SPECIES 

 
When describing a species that is to be included in the Specially Protected Species List in the category of 
‘migratory species’ or in the category of ‘species subject to international agreement’, the listing must 
specify the relevant international agreement (section 15(2) and section 17(2)). 
 
For example: 

Species Name (International Agreement under which it is listed) 
 
Note – the criteria specifies the international agreements which are applicable.  The species may be 
listed under multiple categories as, for example, it may be listed in more than one international 
agreement or category of specially protected species.  Where a species is listed in two or more 
international agreements, reference to all of the relevant agreements must be included. 
 

6. PROCEDURE FOR MAKING A LISTING 

6.1 Consideration of listing  
 
The Minister may consider proposals by the Department of Biodiversity, Conservation and Attractions 
(the department) for the listing of a species as a specially protected species.  Proposals will provide the 
relevant information to demonstrate how the proposed species meets the criteria for the particular 
listing category. 

There are no provisions in the Act for a nomination process per se to list a species as specially protected, 
and it is not proposed to call for nominations of specially protected species as they are mainly defined by 
the class of organism or international agreements.  However, if a person believes such a listing is 
appropriate, they may make a nomination to the Minister or the department with information relevant 
to the proposed category for consideration of listing.  

6.2 Other advice 
 
The Act does not require the Minister to obtain scientific advice on listing decisions, unlike that required 
at section 37 with respect to the proposed listing of threatened or extinct species, threatened or 
collapsed ecological communities, or key threatening processes. 
 
Proposals for listing may be forwarded to the Threatened Species Scientific Committee (TSSC) for their 
consideration or noting.  The TSSC will normally note such a proposal, but may evaluate proposals in the 
categories of ‘special conservation interest’ or ‘otherwise in need of special protection’ if the TSSC 
considers that there will be a positive conservation benefit, such as the prevention of a species becoming 
eligible for listing as threatened in the future.  Any recommendations from the TSSC on listing 
nominations will be forwarded to the Minister to assist the Minister in making a listing decision.   

The Minister may also choose to seek further advice from the department, the TSSC, external 
consultants, or from any other person or organisation with specific expertise in taxonomy or other fields 
relevant to the conservation or management of the species as necessary.   
 



DRAFT  

8 
Version 5 INDICATIVE Ministerial Guideline No. 3 – Specially Protected Species Listing Criteria 2/07/2018 
Biodiversity Conservation Act 2016 

6.3 The making of the list 
 
Once the Minister has made the decision to list a species as a specially protected species in one or more 
of the relevant categories, the Minister will make an order that must be laid before each House of 
Parliament as soon as practicable after the order is published in the Government Gazette.   
 
The order will be a separate order to the order listing threatened and extinct species as a practical 
approach given the specially protected species lists are less likely to change as frequently as the 
threatened species list, and their separation will reduce the overall size of each order making them 
easier for the public to navigate. 
 

6.4 Procedure for reviewing the list of specially protected species 
 
Species listed as specially protected species will be reviewed by the department at least once every ten 
years, or on instruction from the Minister.  The department may review groups of species (i.e. those with 
similar characteristics or that are listed in a particular category) more frequently.  Such reviews would 
include known changes to those species listed on international agreements or which become known to 
occur within Western Australia. 
 
-------------------------------------------------------------- 

 


